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fa# Date : 12-12-2022 sr an aha Date of Issue: 12-12-2022

sft. f@fez rzra smr sarge (srfr«a) Err wR
Passed by Shri Mihir Rayka, Additional Commissione,r (Appeals)

1T Ari.sing out of Order-in-Original No ZN2401220087992 dated i0.01.2022 &
OIO No. ZW2401220087825 dt. 10.01.2022 issued "by the Deputy
Commissioner, Central Goods and Service Tax, Division Gandhinagar,
Gandhinagar Commissionerate

sr r?gr(srfta)arna t?af Rafe alauz4rm f@)at-/fear h tie aft atzr# raar(A) Any person aggrieved by this Order-in-Appeal mayrile an appeal to the appropriate authority in tflefollowing way. · ·
1..

NationaJ Bench or Regiona~ Bench of Appellate Tribunal framed- under GST Act/CGST Act in the cases
(j) where one of the issues involved-relates to place of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/.CGST Act other tl:lan as
(ii) mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017 · · · . . •

, .
(iii) .

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax orput Tax creatt
involved or the difference in 'fax or Input Tax Credit involved or the amount of fine, ee or penalty
determined in the order appealed against,-subject to a maximum of Rs. Twenty-Five Thousand.

.
(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant

documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-OS, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-OS online.

..
(i) Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(v) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and

(vi) A sum equal to twenty five per cent of the remaining a,:no_unt of Tax•in dispute, in addition to
the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in. relation
to which the appeal has been filed.

, (II) The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provider;! that the appeal to tdbunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of:th~ Appellate
Tribunal ·enters office, whichever is later. ,. ' ' ..

'

(C)
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F.NO. GAPPL/ADC/GSTP/1739/2022-4PPEAL
F.NO. GAPPL/ADC/GTP/1738/2022-4PPEAL

'ORDER-IN-APPEAL

Cs OF THE CASE:

· _·?tvif s/Karnlesh Sornabhai Patel, (Trade Name : M/ s. Ketav Consultant), Plot

" No. 21-25%26-27-28, Block No. 518, Juna Babalpra Patia, Village Sapa Dehgam
Modasa Road,Gandhinagar, Gujarat .-- 382 305 (hereinafter referred to as the

"appellant) has Wed the following appeals against Refund Rejection Order

(hereinafter referred to as the "impugned order'') passed by tlie Deputy
Commissioner, CGST, Division .- Gandhinagar, Gandhinagar Commissionerate,

(hereil:i~/tef referred to as the ''adjudicating authority'') rej~cting refU:nd claims filed
.. • l • •

by the appellant.

Ege
;'%,+

Sr. Appeal File Number Date of Refund rejection Amount of
No. ,

filing of Order (Impugned. Refund
appeal Order) No. & Date. ( in Rs.)

,·•.

1 GAPPL/f\DC/GSTP/ 1739/ 27.05.2022· ZW2401220087825, 14,37,240/­
2022 · dated 10.01.2022

2 GAPPL/ADC/GSTP/1738/ 27.05.2022 ZN2401220087992, 16,42,760./-
2022 . dated 10.01.2022.

' '

2. Brief facts of the case m both these appea:ls is that. the· appellant·

. registered under GSTIN' 24ADIPP0287H1ZH, has filed refund claim(s) for· refund of

excess payment of taxes at the time of filing of GSTR-3B for the month of (i) August-
2017. for Rs. 14,37,240/- and (ii) October-2017 for Rs.16,42,760/- respectively. .
under Section 54(1) of the CGST Act, 2017. The appellant was issued Show Cause
Notice(s) proposing rejection of refund on the ground that "there was a delay in
filing refund application and the claimant was asked to show cause. as to why their
refund application should not be rejected being not attending the personal hearing at
given date and time". Subsequently, the appellant was issued Refund Rejection

Order(s) on dated 10.01.2022 proposing rejection of refund on the.grounds that the
' .

reJu.nd application.filed vide (i}ARN NO. AA2412200031951 dated 02.12.2020 & vide
ARNNO. AA240321107831TDATED 30.03.2021 (for the month ofAugust-,2017) and
(ii) vide ARIN NO. AA240120003223A dated 02.12.2020 & vide ARN No:

'' ; . . .
AA2403321108826J dated 31 ..03.2021 (for the month of October-2017) resp

. . -~ ·. _-. : . '
as time barred and liable for rejection."
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3. Being aggrieved with the impugned order(s), the appellant preferred appeal(s)

on the following grounds: .
i. Appellant is required to file appeal within four months including'

extended period.
ii. The appellant tender unconditional apology, for not filing · appeal in

time. The applicant say and submit that there was no deliberate

intention on the part of the applicants not to file appeal within- time ·
limit but because of beyond control of the applicant, the applicant

$ •

could not file the appeal within stipulated time and given benefit of
. .

suo motu order of the Supreme Court vide order dated 27.04.2021 in

Miscellaneous application No. 665/2021 in SMW (C) No. 3/2020

where the Supreme Court restored its order dated 23.3.2020..

iii. It is requested that application for COD may kindly be condoned and
· heard the appeal on merit. If the application is allowed, nothing

prejudice would be caused to the respondent but on the other hand if
the application is not allowed, irreparable loss 'would be caused to the

applicant, which cannot be compensated in terms of money.
1v. The impugned order(s) without providing sufficient opportunity of

being heard is illegal, unjustified, bad in law and hence needs to be

summarily quashed to meet the ends ofjustice.

. .
PERSONAL HEARING :

4. Personal hearing in the matter on both appeals held on 6.10.2022. on virtual
• If ·-·• •

. mode, Mr. Jaykishan Vidhwani, Authorised Representative, appeared on behalf of
• .! : .

the appellant in both appeals. During P.H. he has been requested 07 working days

for additional submissions and granted for the same, however they failed to submit. . . . .
the additional submissions as granted to them.

DISCUSSION AND FINDINGS:.

5. I have gone through the facts of the case, written submissions made by.

the 'appellant'. I find that the main issue to be decided in the instant case is
(:ii.) ·whether the appeal has been filed within the prescribed tim.e-: limit arid
(ii) whether the refund claims. / applications filed by the appellant for the
month qf August-2017 & October-2017 on account of exces ·
taxes at the time·of filing of GSTR-3B are time barred or not.. . .
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F-.NO. GAPPL/ADC/GSTP/1739/2O22-APPEAL
F.NO. GAPPL/ADC/GSTP/1738/2022-APPEAL

..'> • ··' SEC.'TIO.lV 107. Appeals to Appellate Authority. - (1) Any person· aggrieved
by any decision or order passed under this Act or the State Goods. and Services . ·..
TeAt or the Union .Territory Goods and. Services Tax Act by . an adj-udicciting .
authority may appeal to such Appellate Authority as may be prescribed within
three months from the date on which the said decision or order is communicated to
suchperson.
[2) •......••....•....··.
(3)-· :: .
(4) The Appellate Authority may, if he is satisfied that the . appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid
period of three months or six months, as the case may be, allow it to be presented .
within afurther period ofone month..

6.1 In the. present appeal the "impugned order(s)" issued on 10.01.2022, I

observed that in the instant case the appeal has been filed on 27.5.2022

under Section 107( 1) of the CGST Act, 2017, so the normal appeal period of

three .months ·was available to the appellant upto 09.04.2022. Accordingly.
. .

the appeal' was required to be filed on or before 09.04.2022.

2%6 .First,of all, I would like to take up the issue of filing the appeal and

3$%4before±deciding the issue on merits, it is imperative that the .statutory

'4sf6isfe gone through, which are reproduced, below:
, ' '~· •; ;.~ i' .t. ·

:· -~•-:;.

6.2 In the above context,· I find that the Hon'ble Supreme Court in Misc.. .
Application No. 665/2021 in· SMW(C) No. 3/2020 vide Order dated 23.09.2021

ordered that for computing the period of limitation for any suit, appeal, application

or proceedings the period from 15.03.2020 till 02.10.2021 shall stand excluded and

consequently balance period of limitation remaining as on 15.03.2020 if any, shall
. . O·

become available with effect from 03.10.2021 and that in cases where the limitation

would have expired during period from 15.03.2020 till 02.10.2021 notwithstanding

the actual balance period of limitation remaining, all persons shall have a limitation
o

period of ·90 days .from 03.10.2021. Subsequently, Hon'ble Supreme Court vide

order dated 10.01.2022 ordered that in continuation of order dated 23.09.2021, it

is directed that the period from 15.03.2020 till 28.02.2022 shall stand excluded for.

the purpose of limitation as may be prescribed under any general or special laws in

respect of all judicial or quasi-judicial proceedings. So, excluding the period from

15.03.2020 to 28.02.2022_, the appellant required to file appeal on or before

28.05.2022·. In the instant case, the appellant filed appeal(sJ on 27.05.'.;2022,
· 4 · t

therefore, I.find that the present appeal is filed within prescribed ti

per the. H'ble Supreme Court's order dated 10.01.2022. . .
.

•.



O
•.:.f

0.. '. ...
j .

··1 .
. 1 ·.

. ' I

#, ±+#No. GAPPL/ADC/GSTP/1739/2022-APPEAL
8 . F.NO. GAPPL/ADC/GSTP/1738/2022-APPEAL

7. Now, I take up the issue that whether the refund claims / applications

filed by the appellant for. the month of (i) August-2017. for Rs. 14,37,240/- and
· (ii) October-2017 for Rs.16,42,760/- respectively on account of excess payment of

taxes at the time of filing of GSTR-3B are time barred or not ..
.

"'J ~ :I!. · I· have carefully gone through the facts of the case available on records and.
submissions made. bythe 'Appellant' in the Appeal(s) Memorandum. I find that the
'Appellant' had preferred for refund of excess payment of taxes at the time of filing.
of GSTR-3B for the month of (i) August-2017 for Rs. 14,37,240/- and (ii) October-

2017 for Rs.16,42,760/- respectively under Section 54(1) of.the CGST Act, 2017.. ·.·

In response to the aforesaid refund application(s) filed by the appellant, deficiency·
memo was issued to the appellant on the ground that the same has been filed. . . . . . ,

beyond the period of 2·years of relevant date as stipulated under section54(1) of the
CGST Act, 2017 read with Para 12 of Circular No. 125/44/2019-GST dated
18.11.20·19 and accordingly the appellant has filed fresh refund application'.on.
12.11.2021 vide ARN NO. AA2411210214911 for the month August-2017 and on
12.11.2021 vide ARN No. AA24112102i538R for the month October-2017.

7:2 Thereafter, they were issued show cause notice(s) dated· 3.12.2021 proposing

rejection of refund on the ground that there was a delay in filing refund application
'and as to why their refund application should not be rejected being not attending

personal hearing at given date and time and refund claim is time barred and liable for
rejection.

In this regard, I find that the appellant in his defense submissions submitted on
. . ,;(•. . .• .

dated 17.12.2021 that. they have made excess payment of taxe_s at the time of filing
, ..

of GSTR-3B for the month of (i) August 2017 and (ii) October 2017 respectively.

This exc<::ss payment was on account of non-adjustment .of GST paid; on advance
· against th.e GST liability ·at the time of issuance of invoice in subsequent tax period.
The said excess payment came to notice at the time of GST annual reconciliation.
and audit. Further, I find that the appellant filed their GSTR-9C returns on-. ,· ....
28.01.2020. The appellant also submitted that the statutory time limit prescribed' . . . . ' .

under Act is not applicable if the tax is paid mistakenly. However, I find that the
adjudicating authority vide impugned order has rejected the refund claim(s).for the

. .

month. of· (i) August-2017 for Rs. 14,37,240/- and (ii) October-2O17 for
. -Rs.16,42,760/- respectively under Section 54(1) of the CGST Act, 2 eat

s CE

refund application fled for the month of Auust2017 v if
· '

AA2412200031951 dated 02.12.2020 & AA24Q321107831T dated 02t'. •, ., .
. %pg

·,° ,



... · ..
· "Section 54. Refund of tax -

F.NO. GAPPL/ADC/GSTP/1739/2022-APPEAL
F.NO. ~APPL/ADC/GSTP/1738/2022"-APPEAL

··· ;to th~{!:Pl]Ovi~ions to file refund claim(s) under Section 54(1) of the CGST Act, 2017,

- «tic±sired as under:'

. (l}Any person claiming refund of any tax and interest) if any) paid on such tax or
any?iithe.r amount paid by. him) may make ·o.n application before the expiry of
two·yea1rsfr,om the relevant date in suchform and manner as may be prescribed:

pee
it-.:

a ##$@tat
,=° ··­
f».p'#nu of 'octoer-2017 fed vide ARN NO. AA2A12200032234 dated

·: ; ·±: . . . . . . . . .
. Y'/:·.o~.1-4.~()2Q & AA240321 l 08826J dated 31.03.2021 respectively as time parred and

Eh± SA ·'.--· '- :}{il/:•:r_~jfi.'qtp.\h-§'.$rj,me in accordance with the Section 54(1) of the CGSTAct, 2017 read with
acre. ·ts±#t.'·..· ·'· >:.// ·:th~ C.ifcular.;·No. 125/44/2019-GST dated 18.11.;2019. I find here relevant to refer

' .° '-.' • . .. . .

. .
Provided that a registered person) clairing refund of any balance in the electronic. ..cash•leager in accordance with the provisions of sub-section (6) of section 49, may
claim such refund in 1[suchform and] ·manner as may be prescribed :.)'

7;3 .Lfirtd that.in this case, refund claim(s) were rejected solely on time· limitation
..'

ground.. From the facts of the case, I find that the refund claim(s) for the month of
(i)• August-2017 fo~ Rs. 14,3,7,240/- and (ii) October-2017 for Rs.16,42,760/-·. .

..o

respectively and . after receiving deficiency me!l'¼os, the appellant filed ·fresh
application(s) on 12.11.2021 vide ARN NO. M2411210214911 and ori 12.11.2021
vide ARN No. AAM241121021538R respectively, which are beyond two years time

limit from the relevant date prescribed under. Section 54(1) of the CGST Act, 201'7

and Rule 89 of the CGST Rules, 2017 made thereunder.

·.

O.

consequently balance period of limitation remaining as on 15.03.2020 if any, shall
become available with effeci: from 03.10.2021 and that in cases where the limitation

would have expired during period from 15.03.2020 till 02.1O,2021 notwithstanding
the actual balance period of limitation remaining, alJ. persons shall have a limitation
period of 90 days from 03.10.2021. Subsequently, the Hon'ble Supreme Court vide
order dated 10.0L2022·ordered that in continuation of order dated 23.09.2021, it
is directed that the periqd from 15.03.2020 till- 28.02.2022 shall stand'excluded for

7.4. In the above context, .I find that the· Hon'ble Supreme Court in Misc.

Application· No. 665/2021 in SMW(C) No. 3/2020 vide Order dated 23.09.2021
orderedthat for computing the period of limitation for any suit,' appeal, application

. or proceedings the period from 15.03.2020 till 02.10.202i shall stand excluded and
+ . . • . • •

the purpose of limitation as may be prescribed under a:µy general or special law -i

respect of all judicial or quasi-judicial proceedings.. .
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7.5 Further, I find that on the subject matter recently Notification No. 13/2022-.

.Central Tax. dated 05.07.2022 has been issued by the CBIC. The relevant para is

reproduced as'under :

(iii) excludes the period from the 1°' day of March, 2020 to the 28th'·day
. .

of February, 2022_ for computation of period of limitation for filing refe.nd ·

application under section 54 or section 55 of the said Act.

2. This notification shall be deemed to have come into force with effect

from the 1st day ofMarch, 2020.

.
7.6 I view of foregoing facts, I find that in respect of refund claims for

which due date for filing refund claim falls during period from O 1.03.2020 to

28.02.2022, two years time limit under Section 54 of the CGST Act, 2017 is to be

· reckoned,· excluding said period. In the subject case, the claim was filed for the
month of (i) August-2017 for Rs. 14,37,240/- and (ii) October-2017 for

Rs.16,42,760/- respectively on 2.12.2020 considering the due date· prescribed. . .
under Section 54 of the CGST Act, 2017 the claim period for which the due date

. .
falls during 01.03.2020 to 28.02.2022 is completely hit by .time limitation under

Section 54( 1) of the CGST Act, 2017.

7.7 I find that 1n the present matter the; refund claim was filed on

2.12.2020 for the month of (i) August-2017 for Rs. 14,37,240/- and (ii) October-

2017 for Rs.16,42,760/- respectively, accordingly, following the order' of the
. ·•

Hon'ble Supreme Court in MA 665/2021 in SMW(C) No. 3/2020 as well as in the

light of Notification No. ·13/2022-Central Tax dated 05.07.2022, I hold that the

rejection of refund claim(s) of Rs. 14,37,240/- and Rs.16,42,760/- respectively on. . . . .-

the ground of time limitation is completely legal & proper and rightly as per law.
Hence, the appeal(s) filed by the appellant does not succeed on time limitation
ground. Needless to say, since the claim was rejected on the ground of time
limitation, the·admissibility of refund on merit is not examined in this proceeding.•
Therefore, ani claim·of refund filed in consequence to this Order -may .-be examined

by the appropriate authority for its admissibility on merit in accordance with
. . · .· ... }

Section· 54 of the CGST Act, 2017 and Rules made thereunder as wel~( 1:1.s 'in:the light

of order of the Hon'ble Supreme Court dated 10.01:2022 and CBIC's Notification

No. 13/2022-Central Tax dated 05.0 e. n..
. ~--
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FNO. GAPPL/ADC/GSTP/1739/2022-APPEAL·
F.NO. GAPPL/ADC/GSTP/1738/2022-APPEAL

Attested

~,-i,l?,:o'Y2--­
(Tejas J Mistry)
Superintend·ent,
Central Tax (Appeals), Ahmedabad

.· '•,· '-~ ~
:, '.. ~;.

8.- .;.?,. <(Iri view of above discussions, the impugned order(s) passed by the

'~d)ufiitatin; authority is/are upheld for being leg?J and proper and as per, law
~.-' :· .: • ..· ·.. ' \

.to th~:;\;xf~nt- of rejection of refund claim(s} on time limitation in terms of
.'5::

_ _.Sictiori-.54 o.f the CGST Act,, 2017. Accordingly, I reject the appeal(~) of the
\,lipp_illla;l_without going into merit of all other aspects in terms of Section 54 of

-the' ·d&§t:Act, 2017 readwith Rule 89 of the CGST Rules, 2017.

9. 2ft#afrtaf Rt& aft ar Rqzrt qia@hrstar I

9. The appeal filed by the appellant stands disposed of in above terms:

E o
a:

ByR.P.A.D.
To· . _
-M/s. Kamlesh Somabhai Patel [GSTIN 24ADIPP0287H1ZH],
(Trade Name: M/s. Ketal Consultant), Plot No._ 21-25-26-27-28, Block No. 518,
Juna Babalpura Patia, Village Sapa Dehgam Modasa Road, Gandhinagar,. Gujarat - .
382 305 . .

Copy to:
1. ·The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad
3. The ·commissioner, Central GST & C.Ex, Comrnissionerate-Gandhinagar.
4. The Dy/ Assistant Commissioner, CGST & C.Ex, Division- Gandhinagar,
Gandhinagar Commissionerate.

5. The Additional Commissioner, Central Tax (System), Gandhinagar.
6. The Superintendent (Systems), CGST Appeals, Ahmedabad, for
_Alib.lication ofthe OIA on website.
~. ~uard File.
8. P.A. File. .
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