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fedite Date : 12-12-2022 v a1 ¥ Date of Issue : 12-12-2022 :
Pagsed by Shri Mihir Rayka, Additional Commissioner (Appeals)
T Arising out of Order-in-Original No ZN2401220087992 dated 10.01.2022 &

OIO "No. ZW2401220087825 dt. 10.01.2022 issued ‘by the Deputy
Commissioner, Central Goods and.Service Tax, Division Gandhinagar,
Gandhinagar Commissionerate

ardiefepett &1 M v war Name & Address of the Appellaht / Respeneleﬂt

1. M/s Kamlesh Somabhai Patel[ GSTIN: 24ADIPPO287H 1ZH]
" (Trade Name: M/s Ketav Consultant) . :
Plot No. 21-25-26-27-28, Block No. 518, Juna Babalpura Patia,
Village Sapa Dehgam Modasa Road, Gandhinagar — 382305 -

(A)

5 sI(erdien) § = S saRn Refi a3 & s s/ s
fArhy person aggrieved by this Order-in-Appeal may File an appeal to the
ollowing way. ’

% A AT T A T )
appropriate authority in the

|

~National Bench or Regionat Bench of Appellate Tribunal framed. under GST Act/CGST Act in the cases

where one of the issues involved-relates o place of supply as per Section 109(5) of CGST Act, 2017.

(i)

state Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017 - e

| i)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs, One Lakh of Tax or ln}put'Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against,-subject to a maximum of Rs. Twenty-Five Thousand. e

(B) -

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant |-
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
" {v) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and : _ .o
(vi) A sum equal to twenty five per cent of the remaining amount of Tax'in dispute, in addition to
the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in relation
to which the appeal has been filed. ' '

{ (i)

The Central Goods & Service Tax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, ofithe Appellate
Tribunal enters office, whichever is |ater. ’ TR

" appellant may refer to the websitewww.chic.gov.in.
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For elaborate, detailed and latest provisio;ws relating to filing of appeal to the app
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F.NO. GAPPL/ADC/GSTP/1739/2022-APPEAL -
 F.NO. GAPPL/ADC/GSTP/1738/2022-APPEAL

" ORDER-IN-APFEAL

 BRIEE FACTS OF THE CASE:

M /s Kamlesh Somabhai Patel, (Trade Name : M/s. Ketav Consultant), Plot

S No: 21 25 26 27-28, Block No. 518, Juna Babalpura Patia, Village Sapa- Dehgam A

' Modaqa Road Gandhmagar Gu_]arat — 382 305 (hereinafter referred to as the -
appellant”) has filed the following appeals against Refund Rejection Order
.(heremafter referred to as the “mpugned order”) passed by the Deputy T .

Comm1ss1oner CGST, D1v131on - Gandhinagar, Gandhinagar Commlssmnerate

J (herelnafter referred to as the adjudicating autihority”) reJectlng refund claims filed

by the appellant
, ,S_r.. Appeal File Number - Date of | Refund rejection | Amount of
No. | . , . filing of | Order  (Impugned | Refund
o _ appeal Order ) No. & Date. | (in Rs.)

1 GAPPL/ADC/GSTP[ 1739/ |27.05.2022-| ZW2401220087825, 14,37,240/-
2022', _ ’ | dated 10.01.2022 '

2 GAPPL/ADC/GSTP/1738/ '27.05.2022 7ZN2401220087992, | 16,42,760/-
2022 ‘ | | dated 10.01.2022 '

2. Brlef facts of the case in both these appeals is that. the' appellant

,r'egistered under GSTIN' 24ADIPPO287H1ZH, has filed refund olalm( ) for refund of

excess\‘payrhent of taxes at the time of filing of GSTR-3B for the month of (i) August-
2017 for Rs 14, 37,240/- and (ii) October-2017 for Rs 16 42, 760 /- respectively
under Sectlon 54(1) of the CGST Act, 2017. The appellant was 1ssued Show Cause

Notlee( s) proposing rejection of refund on the ground that “there was a delay in

T filing refund application and the claimant was asked to show cause. as to why their

refund applzcatwn-should not be re]ected being not attending the personal hearing dt
given date and time”. Subsequently, the appellant was issued Refund Rejection

Order(s).' on dated 10.01.2022 proposing rejection of refund on the .grounds that the

| refu.nd application filed vide (i) ARN NO. AA2412200031951 dated 02.12.2020 & vide

ARN NO. AA240321107831T DATED 30.03.2021 {for the month of August-2017) and -
(ii) vzde ARN NO. AA240120003293A dated 02.12.2020 & vide ARN No.
AA2403321108826J dated 31 03.2021 (for the month of October—ZO 17) -

as tzme barred and liable for rejection.”
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3. Be1ng aggrleved Wlth the 1mpugned order( ), the ‘appellant preferred appeal( )

on the following grounds:

{

i Appellant is required to file appeal within four months 1nclud1ng' .
extended period. ‘
ii..  The appellant tender unconditional apology for not filing" appeal in
| time. The apphcant say and submit that there was no deliberate |
intention on the part of the applicants not to file appeal within- time -
limit but because of beyond control of the applicant, the applicant
could not file the appeal within stipulated time and. given peneﬁt of
suo motu order of the Supreme Court vide order dated 27.04.2021 in
Miscellaneous application No. 665/ 2021 in SMW (C) No. 3/2020
" where the Supreme Court restored its order dated 23.8.2020. |
it - Itis requested that application for COD may kindly be condoned and
heard the appeal on merit. If the application is allowed, nothing
prejudice would be caused to the respondent but on the cher hand if
' ‘ the application is not allowed, irreparable loss would be caused to the
applicant, which cannot be compensated in terms of rnoney.'
iv.  The impugned .order(s) without providing. sufficient opportunity of
. ]?eing heard is illegal, unjustiﬁed, bad in law and hence needs to be

summarily quashed to meet the ends of justice.

PERSONAL HEARING :

4., Personal hearing in the matter on both appeals held on 6.10. 2022 on v1rtual
mode, Mr ‘Jaykishan Vidhwani, Authorised Representatlve appeared on behalf of
the appellant in both appeals. During P.H. he has been requested 07 Worklng days
for addifional submissions and granted for the same, however th_ey failed '_to submit

the additional sﬁbmissions as granted to them.

DISCUSSION AND FINDINGS:.

5. I have gone through the facts of the case, written subrnissiens; made by. g
the ‘appellant’. 1 find that the main issue to be decided in the mstant case is
(i) ‘whether the appeal has been filed within the prescrlbed t1me~ 11m1t and-' ‘
(i) whether the refund claims / applications filed by the appellant for the
month of August-2017 & October-2017 on account of excess : X :

" taxes at the time of filing of GSTR-3B are time barred or not.
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st‘of all, I Would hke to take up. the 1ssue of filing the appeal and

j1d1ng the issue on merlts it is 1mperat1ve that the . statutory

prov1smnsfbe gone through Wh1ch are reproduced below: .

SECTION 107 Appeals to Appellate Authority. — (1 ) Any person aggrzeved
v”by any decision or order passed under this Act or the State Goods and Services

8 :"Tax Act or the Union -Territory Goods and Services Tax Act by -an ad]aclzcatmg -

authonty may appeal to such Appellate Authority as tay be prescribed within
! three months from the date on which the said dzcision or order is communicated to

' such person.

(3 Lrreerererrrnien A -
(4) The Appellate Authority may, if he is satisfied that the ‘appellant was

‘ preventecl by sufficient cause. from presenting the appeal within the aforesaid
period of three months or six months, as the case may be, allow it to be presented’ :

wzthzn a further period of one month.

6.1 . In the present appeal the “impugned order(s)” issued on 10. 01.2022, I

'observed that in the instant case the appeal has been filed on 27.5.2022.
under- Sectlon 107(1) of the CGST Act, 2017‘ , so the normal appeal period of ..

three months was available to the appellar:t upto 09.04. 2022 Accordmgly,
- the. appeal was requlred to be filed on or before 09.04. 2022

6.2 In the above context, I find that the Hon’ble Supreme Court in Misc.
Af)plicationl No. 665/2021'in'SMW(C) No. 3/2020 vide Order dated 23.09.2021
ordered that for computing the period of limitation for any suit, appeal, application

or proceedmgs the period from 15.03.2020 till 02.10.2021 shall stand excluded and

consequently balance perlod of 11m1tat10n remaining as on 15.03. 2020 if any, shall )

become available with effect from 03 10.2021 ahd that in cases where the limitation
would have eXp1red during period from 15 03.2020 till ©2.10.2021 notwithstanding

the actual balance period of limitation remammg, all persons shall have a limitation

period of -90 days .from 03.10.2021. Subsequently, Hon’ble Supreme Court v1de

order dated 10.01.2022 ordered that in continuation of order dated 23.09.2021, it
.is dlrected that the period from 15.03.2020 till 28.02.2022-shall stand excluded for,

the pt'lrpose'of limitation as may be preseribed under any general or special laws in

respect of all judicial or quasi—judicial proceedings. So, excluding the period from
15.03. 2020 to 28.02. 2022 the appellant required to file appeal on or before
28. 05 2022 In the instant case, the appellant filed appeal( j on 27.05.2022,
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7. Now, I take up the issue that whether the refund clalms / apphcat1ons

filed by the appellant for.the month of (i (i) August-2017. vfor Rs. .14,37,240 /- and

- (ii) October-2017 for Rs.16,42,760/- respectively on acgount of excess payrnent of .

taxes at the time of filing of GSTR-3B are time barred or not.

7.1 I have carefully gone throug;h the facts of the case available on records and
submissions made. by the ‘Appellant’ in the Appeal(s) Memorandum. I find that the

‘Appellant’ had preferred for refund of excess payment of taxes at the time of filing"

‘of GSTR—SB for the month of (i) August-2017 for Rs. 14,37,240/- and (ii) October-

2017 for Rs. 16 42,760/- respectively under Section 54(1) of the CGST Act, 2017.
In response to the aforesaid refund application(s) ﬂled by the appellant, deficiency "
memo was issued to the appellant on the ground that the same has been filed
beyond the period of 2-years of rélevant date as stipulated under sect1on 54(1) of the :
CGST Act, 2017 read with Para 12 of Circular No. 125/44/ 2019 GST dated
18.11.2019 and accordlngly the appellant has filed fresh refund apphcatlon on
12.11.2021 v1de ARN NO. AA241:210214911 for the month August—2017 and on
12.11.2021 'v1de ARN No. AA241121021538R for the month October-2017. .

7:2. Thereafter, they were issued show cause notice(s) dated 3.12. 2021' proposing
rejection of refund on the ground that there was a delay in filing refund applzcatzon
and as to why their refund applzcatzon should not be rejected being not attending
personal hearing at given date and time and refund claim is time barred-and liable for .-

rejection.

In this regard, I find that the appellant in his defense submissions submltted on
dated 17.12.2021 that they have made €XCess payment of taxes at the time. of f111ng
of GSTR-3B for the month of (i) August 2017 and (11) October 2017 5respect1ve1y_.

This excgss payment was on account of non-adjustment of GST paid'i.on ___a_dvance,

- against the GST liability ‘at the time of issuance of invoice in subsequent tax period.

The said £XCess payment came to notice at the time of GST annual reconcﬂlatlon ‘
and audlt. Further, I find that the appellant filed their GSTR—9C returns on
28.01.2020. The appellant-also _subm1tted that the statutory time limit prescribed |

under Act is not applicable if the tax is paid mistakenly. However I find that the

adjudlcatmg authority vide 1mpugned order has rejected the refund claim(s ) for the

‘month of (i) August-2017 for Rs. 14,37,240/- and (i) October- 2017 for -

Rs.16,42. 760/' respectively under Section 54(1) of the CGST Act, 2017 t ',,
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for th monthi of October—ZOl 7 filed vide ARN NO. AA241220003223A dated
0:& AA240321 1 08826J dated 31.03.2021 respectively as time barred and
] ame m accordance with the Sectzon 5/ (1) of the CGST.Act 201 7 read wzth :

the‘Czrcular o 125/ 44/ 2019 GST dated 18.11. 7019 I find here relevant to refer
| ‘ jisiOns-to’ﬁle' refund clalm( ) under Section 54(1) of the CGST Act, 2017 yo

»e'_a;d asunder:

i '“Seetton 54‘- Ret'und of tax -

(1) Any person claiming refund of any tax and interest, if any, pazd on such tax or
‘ 'any other amount paid by him, may make an application before the expiry of
two yeavs from the relevant date in such form and manner as may be prescnbed

4 Provzded that a 1egzstered person, claiming refund of any balance in the electronic
' casn Zedgcr in accordance with the provisions of sub-section (6) of section 49, may

- »

claim such refund in [such form and] -manner os may be prescribed..........

7: 3 1 ﬁnd that in this case, refund clalm( s) were rejected solely on time. limitation
: ground From the facts of the case, I find that the refund claim(s) for the month of
(i) August-QO 17 for Rs. 14,37,240/- and (ii) October- 20 17 for Rs. 16,42,760/-
respectwely and after receiving deficiency raemos, the appellant filed fresh
application(s) on 12.11.2021 vide ARN NO. AA2411210214911 and on 12.11.2021
vide ARN No. AAAA24112 1021538R respectively, which are beyond two years time
limit from the relevant date prescribed under.Section 54(1) of the CGST Act, 2017

and Rule 89 of the CGS’P Rules, 2017 made thereunder.

7.4 In the above .context I find tllat the Hon’ble Supreme Court in Misc.
Appl1cat1on No. 665 /2021 in SMW(C) No. 3/2020 vide Order dated 23.09.2021 - O :
ordered that for computing the period of l1rn1tat1on for any suit, appeal application
. or proceedlngs the per1od from 15.03.2020 till 02.10.2021 shall stand excluded and
consequently balance period of limitation remaining as on 15.08.2020 if any, shall
become avallable with effect from 03.10.2021 and that in cases where the limitation
‘WOuld have eXp1red dur1ng period from 15.03. 2020 till 02.10.2021 notwithstanding
the actual balance period of limitation remaining, all persons shall have a limitation

per1od of 90 days from 03.10.2021. Subsequently, the Hon’ble Supreme Court vide

» L. N

order dated 10.01.2022 ordered that in continuation of order dated 23.09.2021, it
 is directed that the period from 15.03.2020 till 28.02. 2022 shall stand’excluded for

the purpose of limitation as may be prescr1bed under any general or special lawg-d

- respect of all judicial or quasi-judicial proceedings.
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7.5 Further, I find that on the subJect matter recently Notification No. 13/2022-'
Central Tax. dated 05.07. 2022 has been 1ssued by the CBIC. The relevant para is

reproduced as under

(iii) excludes the penod from the lst day of March 2020 to the 28fh day.
of Febmary, 2022 for computation of period of szztatzon for filing reﬁmd

application under section 54 or section 55 of the said Act.

2. . This notification shall be deemed to have come into force with effect

from the Ist day of March, 2020.

7.6 In view of foregoing facts, I ﬁnd that in respect of refund clairns for
Wthh due date for filing refund claim falls durlng period from 01.03.2020 to
28 02.2022, two years time limit under Sectlon 54 of the CGST Act, 20 17 is to be
" reckoned, exoludlng said period. In the subject case, the clalm was filed for the
month of (i August-2017 for Rs. 14,37,240/- and (i) October-2017 for
Rs.16,42,760/- respectively on 2.,12.2020 considering the due date: prescribed ‘
under Section 54 of the CGST .Aot, 2017 the olairn'perio'd for which the ’due date
falls during 01.03.2020 to 28.02.2022 is Completely. hit by time limitation under
Section 54(1) of the CGST Act, 2017. o IR

7.7 | I find that in the present matter the; refund olalrn was filed on
2.12.2020 for the month of (i) August—2017 for Rs. 14,37,240/- and (i) October—
2017 for Rs.16,42,760/- respectively, accordingly, followmg the order' of the
Hon’ble Supreme Court in MA 66'5 /2021 in SMW(C) No. 3/2020 as well as in the -
light of Notification No. -13/2022-Central Tax dated 05.07.2022, I hold that the
rejection of refund claim(s) of Rs. 14,37,240/- and Rs 16,42,760/- r'esp'ec'tively on
" the ground of tlme limitation is completely legal & proper and rlghtly as per law.

Hence, the appeal(s) filed by the appellant does not succeed on time limitation -
ground. Needless to say, since the claim was rejected on the ground of time

lirnitation, the-admissibility of refund on merit is not examined in this proceedinfg :

Therefore, any claim of refund filed in consequence to this Order may be examlned .

by the appropriate authority for its admissibility on merit in - accordance Wlth
Section’ 54 of the CGST Act, 2017 and Rules made thereunder as Well as 1n ‘the light |
of order of the Hon’ble Supreme Court dated 10.01:2022 and CBIC S Not1ﬁoat10n‘
No. 13/2022-Central Tax dated 05: 07. '
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.;Sect1on:54~ of the CGST Act 2017. Accord1ng1y, I reject the appeal( )_ of the
v ,._'_'V‘Appellant" thhout gomg mto merlt of all other aspects in terms of Sectlon 54 of
o ~the CC_:_S Ac,t 2017 read Wlth Rule 89 of the CGST Rules, 2017. ' ‘
aﬁaﬁmﬁﬁﬂémwﬁmmaﬁ%ﬁﬁmw% l

e :9 The appeal filed by the appellant stands disposed of in above terms: '

Attested

s
Tt

(Tejas J Mistry)
Superintendent, .
Central Tax (Appeals), Ahmedabad

By R.P.A.D.
To - .
-M/s. Kamlesh Somabhai Patel [GSTIN 24ADIPP0287HlZH]

(Trade Name : M/s. Ketal Consultant), Plot No. 21-25-26-27-28, Block No 518,

- Juna Babalpura Patia, Vlllage Sapa Dehgam Modasa Road, Gandhmagar, Gujarat -

382 305

Copy to:

1.'The Pr1n01pa1 Chief Comrhissioner of Central Tax, Ahmedabad Zone.

9. The Comrnissioner, CGST & C. Excise, Appeals, Ahmedabad

3. The Commissioner, Central GST & C.Ex, Commissionerate-Gandhinagar.

4. The Dy / Assistant Commissioner, CGST & C.Ex, Division- Gandhinagar,
Gandhinagar Commissionerate.

5. The Additional Commissioner, Central Tax (System), Gandhmagar

6. The Superintendent (Systems), CGST Appeals Ahmedabad, for

{iblication of the OIA on website.
. Guard File.

8. P.A. File. - o
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